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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

 

Case No. 162m /2017 

 

     SUMITRA BORO 

-Vs- 

  JITEN SWARGIARY 

 

Present: RUBINA YASMIN, A. J. S.  

   JMFC, Nalbari   

 

Advocates appeared:   

  Mr. Paban Das………for the petitioner. 

Mr. Tridip Sarma………for the respondent 

Evidence recorded on - 19-02-18, 19-04-18 

Date of argument – 10-05-2018 

Date of judgment – 19-05-2018  

 

  

 

     JUDGMENT and ORDER 

 

1. The instant proceeding has been drawn out on the petition filed by Mrs. Sumitra 

Boro (hereinafter called as 1st party) u/s 125 of CrPC against her husband Jiten 

Swargiary (hereinafter called as 2nd party) for monthly maintenance of Rs. 15,000/- 

for her. 

2. The case of the 1st party in brief is that, the 1st party got married to the 2nd party 

22years ago and subsequent to their marriage they lived together as husband and 

wife and a child named Rajesh Swargiary is born out of their wedlock.  Due to the 

financial crisis 1st party could not take any stridhan with her. She alleged that 2nd 

party along with his sister in law Ganga Swargiary made dowry demand of Rs. 30, 

000/- and other furniture and non fulfilment of which led 1st party to bear physical 
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and mental torture by the 2nd party as well as his sister in law.  The 2nd party has 

also did not provide foods to her and even if their son is not well he did not bother to 

take him to doctor. It is also alleged by the 1st party that 2nd party has an illicit 

relationship with his sister in law Ganga Swargiary. The 1st party has taken care of 

her child by begging. The 2nd party also intimidated 1st party by warning that he 

would mix poison in her food. Furthermore in the year 1995 February physically 

assaulted and driven her out of her matrimonial home. The 1st party finding no 

alternative had to take shelter in her father’s house but the latter also driven her out 

of his house due to financial crisis. She now stays in Nalbari in a rental house paying 

rent of Rs. 2500/-. The 2nd party has not taken any information about her and the 

child. She further stated that the 1st party is a government employee working in 

Fishery department and earns about Rs.40,000/ 45,000 per month and also has 

20/25 bigha cultivated land through which he earns near about 1 lac per annum.  

3. The 2nd party contested the case of the 1st party by filing written statement 

contending inter-alia that the instant case is not maintainable in law. The 2nd party 

has denied all the allegations put forwarded by the 1st party. The 2nd party has also 

stated that he has never married 1st party and all the allegations are baseless. He 

stated that his death of birth is 31/12/1974 and that 22 years ago he was only 20 

years old and he was not eligible for marriage and as stated by 1st party her age is 

now 37 years so her age 22 years before was only 15 years and that she was also 

not eligible for marriage. The 2nd party stated that he is a married person and that 

he has no connection with the 1st party. 

4. In order to establish the respective cases, both party adduced two witnesses. 

Arguments of both parties are heard.  

 

POINTS FOR DETERMINATION: 

 

1. Whether the 1st party is the wife of 2nd party? 

2.  Whether the 1st party is living separately from the 2nd party without any sufficient 

cause? 

3. Whether the 2nd party neglects or refuses to maintain the 1st party who is unable to 

maintain herself? 

4. Whether the 2nd party is entitled to maintenance? If so what is the quantum of 



Mr 162/17 

Sumitra Boro 

Vs 

Jiten Swargiary 

 

  

19/05/18 3 

 

Maintenance? 

 

 

DISCUSSION, DECISION & REASONS THEREOF: 

  

Point No. I 

  

5. With regard to the relationship of the 1st party with the 2nd party it is put forwarded 

by the 1st party in her evidence that she got married to 2nd party 25-26 years ago 

from the date of filing of this case and a child was born out of their wedlock whose 

anme is Rajesh Swargiary. She has exhibited the school certificate of her son as 

Exhibit 1 where it has been mentioned Jiten Swargiary as his father. She also stated 

in her cross examination that she got married when she was 14 or 15 years. Pw 2 

Rina Swargiary has deposed in her evidence that 25-26 years ago 1st party got 

married to 2nd party and a son is born out of their wedlock. She stated in her cross 

examination that her father’s name is Membor and denied all the suggestions put 

forwarded by the 2nd party.  

6. The 2nd party has completely denied the fact of marriage. The 2nd party in his 

evidence stated that there is no Sumitra Boro named person in Borkusi Gaon and 

that he has come to know that 1st party is legally married wife of one Sarma Boro 

and that a son and a daughter is born out of their wedlock. 

In his cross examination 2nd party stated that he did not investigate as to 

whether there is any Sumitra Boro in Borkusi Gaon. He also stated that he does not 

know any other Jiten Swargiary from Medaghat. He also stated that he does not 

know that in Ex 1 Jiten Swargiary is named as the father of Rajesh. He admitted that 

in the year 2010 he got married for second time and her name is Maikon Swargiary 

but has denied that his first wife was Sumitra Boro. He has admitted that that on 

27/12/16 he wrote an application to the president secretary of village stating that as 

per decision made on 5/3/95 he will provide the price money of 2 bigha land, Rs. 

12,000/- and 2 mon rice to 1st party. He has also admitted that the decision was 

made by the local people. He also stated that he has not mentioned in his written 

statement that 1st party is the wife of Sarma Boro.  

7. The Learned Counsel for the 2nd party has argued that the application that was 
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written by 2nd party to the President Secretary of the village was not related to 1st 

Party but was in connection with someone else and that 1st party has taken the 

advantage of the same. It is pertinent here to mention that the 2nd party was given 

ample scope at the time of his defence to state the same but he failed to do so and 

in fact he admitted the fact that the letter was in connection with the 1st party and 

has never mentioned any other name.  

8. The Learned Counsel for the 2nd party has argued that the Ex 1 is issued in 27/01/18 

and that a false information is provided by the 1st party and even if the name is true 

but the same Jiten Swargiary is not the one who is the 2nd party of this case. 

However the 2nd party has himself admitted that he does not know any other Jiten 

Swargiary from the village Medhaghat and that he even knows the school where the 

son of 1st party studied and also its headmaster and the school is nearby the 2nd 

party’s house. However this would not be sufficient to prove that Jiten Swargiary 

who is the 2nd party is the one who is the father of Rajesh Swargiary and husband of 

1st party. In this context it would be relevant to peruse the evidence of Dw2 Sarma 

Boro who is alleged by the 2nd party to be the husband of 1st party. On perusal of the 

evidence of Dw2 it transpires that he first stated that he does not know the parties 

however later he stated that he knows 1st party and that she is his wife. He further 

stated that a son and a daughter is born out of their wedlock and that the daughter 

is with 1st party and now she does not stay with him. However when he was cross 

examined many contradictions creep up. In his cross examination he stated that 2nd 

party is his brother and he brought him to depose evidence. He admitted that 2nd 

party has told him to state before the court that 1st party is his wife. He admitted 

that 25-26 years ago 2nd party married 1st party. He further stated that he has no 

knowledge as to what case 1st party has filed against the 2nd party. He further stated 

that he has deposed whatever 2nd party has told him to. He has no knowledge where 

1st party resides now nor has he any knowledge as to where the son of 1st party 

studied. He also admitted that he has deposed false evidence as he was told by 2nd 

party. 

In the case of Dwaraka Prasad Satpathy v Bidyut Prava Dixit (1999) 7 

SCC 675 the Honorable Supreme Court held that the standard of proof of marriage 

in a section 125 proceeding is not as strict as is required in the trial for an offence 

under section 494 of IPC. If the claimant can show that she and the respondent have 
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lived together as husband and wife the court can presume that they are legally 

wedded spouses and in such case where the party denies the marital status can 

rebut the presumption. 

Coming to the instant case it is seen that where 2nd party denied the marital status 

but could not adduce strong evidence to rebut the presumption of marriage. 

Moreover Pw2 sated that 1st party is her sister and that her father’s name is Membor 

which matches with that of 1st party. Pw2 has claimed 1st party to be 2nd party’s wife. 

Again, Dw2 has also stated that 1st party was married to 2nd party 25-26 years ago. 

2nd party while denying his marital status he deposed that Dw2 Sarma Boro is 

husband of 1st party however Dw 2 has denied the same and in fact admitted that 

2nd party is the husband of 1st party and he was brought before the court by 2nd 

party to depose false evidence. 

Thus from the evidence it is clear that the 1st party is the wife of 2nd party 

and hence point no. 1 is decided in favour of the petitioner that is 1st party. 

 

   

Point No. II III and IV are clubbed together 

   

9. When it is proved that 1st party is the wife of 2nd party now it is pertinent to 

introspect as to whether the 1st party left 2nd party without any sufficient cause. The 

1st party has deposed in her evidence that the 2nd party had an affair with her sister 

in law. She also stated that 2nd party made dowry demand and tortured her 

physically. He also did not provide proper foods to her. The 1st party took care of her 

child by begging and that she was driven out of her home by the 2nd party. As the 2nd 

party denied the fact of marriage he also denied the allegations of torturing her and 

has not given any evidence on this point. Moreover the 2nd party has failed to put 

forward any sufficient cause as to why the 1st party would lead false evidence and 

ruin her and 2nd party’s life. 

It is pertinent here to mention that in the case of Sunita Kachwaha and 

others v Anil Kachwaha 2014 SCC online SC 856 the Supreme court in para 6 

of the judgment has held that the proceeding under sec 125 Crpc is summary in 

nature. In a proceeding under section 125 CrPC it is not necessary for the court to 

ascertain as to who was in wrong and the minute details of the matrimonial dispute 
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between the husband and the wife need not be gone into. 

Hence in view of the above case and the discussions made above it is 

sufficient to hold that the 1st party had sufficient reasons to live separately from 2nd 

party. 

10. The 1st party has stated that when she was with 2nd party he did not provide foods to 

her nor even took care of her child. She further stated that 2nd party gave an 

undertaking that he would provide Rs. 12,000/- , 5 mon rice but 2nd party has failed 

to do so. The 2nd party has admitted in his evidence that the decision was made by 

the local people that he would provide 1st party with Rs, 12,000/- and 5 mon rice for 

the loss caused to her.  Moreover the 2nd party has admitted that he is a government 

employee working in Fishery department. Thus it is crystal clear that having 

sufficient means the 2nd party has neglected and refused to maintain 1st party who is 

unable to maintain her. 

11. The Learned Counsel for the 2nd party has argued that 1st party is currently staying in 

a rented house paying rent of Rs. 2500/- and hence it indicates that she is able to 

maintain herself. It is pertinent here to mention that the main object of section 125 

crpc is to prevent the vagrancy and destitution of women which often leads to 

various crimes. The main aim is to compel a husband to perform moral obligation 

which he owes to his wife. Mere fact that the wife resides in a house of Rs. 2500 

does not exempt 2nd party from performing his moral obligation as her husband.  

In view of the above discussions and decisions, it is held that the 1st party is 

entitled to get maintenance from the 2nd party, as prayed for. 

Thus point no. 2, 3 & 4 are decided in favour of the 1st party. 

12. Furthermore, perusal of the materials available on record it transpires that the 2nd 

party is an employee of Fishery Department. 1st party claims that 2nd party earns 

about Rs. 40000/- to 45000 per month. However 2nd party has admitted that his 

salary is Rs. 25,000/- . As the 2nd party has now married for the second time he is 

under obligation to maintain his 2nd wife as well and hence the court is inclined to fix 

the quantum of maintenance considering all aspects. 

 

 

 

O R D E R    
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In the result, maintenance allowance is granted to the 1st party @ Rs. 3000/- 

(Rupees three thousand) per month from the 2nd party w.e.f. date of passing of this 

order i.e. 19.5.18 until 1st party get remarried and as per provision of law.  

 

The payment to be made by 10th of every month through this court. 

   

A free copy of this judgment be given to the parties forthwith. 

 This petition is disposed of contested accordingly. 

          
 
 
 
 
 
 
 
Rubina Yasmin 

          JMFC, Nalbari 
 

 
Appendix 

 

 

 

List of witness for the 1st party 

1. PW1- Sumitra Boro 

2. PW2- Rina Swargiary 

 

List of witness for the 2nd party 

1. DW1- Jiten Swargiary 

2. DW2- Sarma Boro 

 

 

Documents exhibited 

Exhibit 1 – school certificate of Rajesh swargiary 

Rubina Yasmin 



Mr 162/17 

Sumitra Boro 

Vs 

Jiten Swargiary 

 

  

19/05/18 8 

 

          JMFC, Nalbari 
 

 

 

 


